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those of Japanese ancestry from the West Coast war area
at the time they did. True, exclusion from the area in
which one's home is located is a far greater deprivation
than constant confinement to the home from 8 p. m. to
6 a. m. Nothing short of apprehension by the proper
military authorities of the gravest imminent danger to
the public safety can constitutionally justify either. But
exclusion from a threatened area, no less than curfew, has
a definite and close relationship to the prevention of
espionage and sabotage. The military authorities, charged
with the primary responsibility of defending our shores,
concluded that curfew provided inadequate protection
and ordered exclusion. They did so, as pointed out in our
Hirabayashi opinion, in accordance with Congressional
authority to the military to say who should, and who
should not, remain in the threatened areas.

In this case the petitioner challenges the assumptions
upon which we rested our conclusions in the Hirabayashi
case. He also urges that by May 1942, when Order No. 34
was promulgated, all danger of Japanese invasion of the
West Coast had disappeared. After careful consideration
of these contentions we are compelled to reject them.

Here, as in the Hirabayashi case, supra, at p. 99, ".

we cannot reject as unfounded the judgment of the mili-
tary authorities and of Congress that there were disloyal
members of that population, whose number and strength
could not be precisely and quickly ascertained. We cannot
say that the war-making branches of the Government did
not have ground for believing that in a critical hour such
persons could not readily be isolated and separately dealt
with, and constituted a menace to the national defense and
safety, which demanded that prompt and adequate meas-
ures be taken to guard against it."

Like curfew, exclusion of those of Japanese origin was
deemed necessary because of the presence of an unascer-
tained number of disloyal members of the group, most of
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whom we have no doubt were loyal to this country. It
was because we could not reject the finding of the mili-
tary authorities that it was impossible to bring about an
immediate segregation of the disloyal from the loyal that
we sustained the validity of the curfew order as applying
to the whole group. In the instant case, temporary ex-
clusion of the entire group was rested by the military on
the same ground. The judgment that exclusion of the
whole group was for the same reason a military impera-
tive answers the contention that the exclusion was in the
nature of group punishment based on antagonism to those
of Japanese origin. That there were members of the
group who retained loyalties to Japan has been confirmed
by investigations made subsequent to the exclusion. Ap-
proximately five thousand American citizens of Japanese
ancestry refused to swear unqualified allegiance to the
United States and to renounce allegiance to the Japanese
Emperor, and several thousand evacuees requested repa-
triation to Japan.2

We uphold the exclusion order as of the time it was
made and when the petitioner violated it. Cf. Chastleton
Corporation v. Sinclair, 264 U. S. 543, 547; Block v. Hirsh,
256 U. S. 135, 154-5. In doing so, we are not unmindful
of the hardships imposed by it upon a large group of Amer-
ican citizens. Cf. Ex parte Kawato, 317 U. S. 69, 73. But
hardships are part of war, and war is an aggregation of
hardships. All citizens alike, both in and out of uniform,
feel the impact of war in greater or lesser measure. Citi-
zenship has its responsibilities as well as its privileges, and
in time of war the burden is always heavier. Compulsory

2 Hearings before the Subcommittee on the National War Agencies

Appropriation Bill for 1945, Part II, 608-726; Final Report, Japa-
nese Evacuation from the West Coast, 1942, 309-327; Hearings
before the Committee on Immigration and Naturalization, House of
Representatives, 78th Cong., 2d Sess., on H. R. 2701 and other bills
to expatriate certain nationals of the United States, pp. 37-42, 49-58.
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exclusion of large groups of citizens from their homes,
except under circumstances of direst emergency and peril,
is inconsistent with our basic governmental institutions.
But when under conditions of modern warfare our shores
are threatened by hostile forces, the power to protect must
be commensurate with the threatened danger.

It is argued that on May 30, 1942, the date the peti-
tioner was charged with remaining in the prohibited area,
there were conflicting orders outstanding, forbidding him
both to leave the area and to remain there. Of course, a
person cannot be convicted for doing the very thing which
it is a crime to fail to do. But the outstanding orders
here contained no such contradictory commands.

There was an order issued March 27, 1942, which pro-
hibited petitioner and others of Japanese ancestry from
leaving the area, but its effect was specifically limited in
time "until and to the extent that a future proclamation
or order should so permit or direct." 7 Fed. Reg. 2601.
That "future order," the one for violation of which peti-
tioner was convicted, was issued May 3, 1942, and it did
"direct" exclusion from the area of all persons of Japanese
ancestry, before 12 o'clock noon, May 9; furthermore it
contained a warning that all such persons found in the
prohibited area would be liable to punishment under the
March 21, 1942 Act of Congress. Consequently, the only
order in effect touching the petitioner's being in the area
on May 30, 1942, the date specified in the information
against him, was the May 3 order which prohibited his
remaining there, and it was that same order, which he
stipulated in his trial that he had violated, knowing of its
existence. There is therefore no basis for the argument
that on May 30,1942, he was subject to punishment, under
the March 27 and May 3 orders, whether he remained in
or left the area.

It does appear, however, that on May 9, the effective
date of the exclusion order, the military authorities had
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order deprives all those within its scope of the equal pro-
tection of the laws as guaranteed by the Fifth Amendment.
It further deprives these individuals of their constitutional
rights to live and work where they will, to establish a
home where they choose and to move about freely. In
excommunicating them without benefit of hearings, this
order also deprives them of all their constitutional rights
to procedural due process. Yet no reasonable relation
to an "immediate, imminent, and impending" public
danger is evident to support this racial restriction which is
one of the most sweeping and complete deprivations of
constitutional rights in the history of this nation in the
absence of martial law.

It must be conceded that the military and naval situa-
tion in the spring of 1942 was such as to generate a very
real fear of invasion of the Pacific Coast, accompanied by
fears of sabotage and espionage in that area. The mili-
tary command was therefore justified in adopting all rea-
sonable means necessary to combat these dangers. In
adjudging the military action taken in light of the then
apparent dangers, we must not erect too high or too me-
ticulous standards; it is necessary only that the action
have some reasonable relation to the removal of the dan-
gers of invasion, sabotage and espionage. But the ex-
clusion, either temporarily or permanently, of all persons
with Japanese blood in their veins has no such reasonable
relation. And that relation is lacking because the exclu-
sion order necessarily must rely for its reasonableness upon
the assumption that all persons of Japanese ancestry may
have a dangerous tendency to commit sabotage and espio-
nage and to aid our Japanese enemy in other ways. It is
difficult to believe that reason, logic or experience could
be marshalled in support of such an assumption.

That this forced exclusion was the result in good meas-
ure of this erroneous assumption of racial guilt rather than
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bona fide military necessity is evidenced by the Command-
ing General's Final Report on the evacuation from the Pa-
cific Coast area.' In it he refers to all individuals of Jap-
anese descent as "subversive," as belonging to "an enemy
race" whose "racial strains are undiluted," and as consti-
tuting "over 112,000 potential enemies . . . at large to-
day" along the Pacific Coast 2 In support of this blanket
condemnation of all persons of Japanese descent, however,
no reliable evidence is cited to show that such individuals
were generally disloyal,3 or had generally so conducted
themselves in this area as to constitute a special menace
to defense installations or war industries, or had otherwise
by their behavior furnished reasonable ground for their
exclusion as a group.

Justification for the exclusion is sought, instead, mainly
upon questionable racial and sociological grounds not

1 Final Report, Japanese Evacuation from the West Coast, 1942, by
Lt. Gen. J. L. DeWitt. This report is dated June 5, 1943, but was
not made public until January, 1944.

2 Further evidence of the Commanding General's attitude toward
individuals of Japanese ancestry is revealed in his voluntary testimony
on April 13, 1943, in San Francisco before the House Naval Affairs
Subcommittee to Investigate Congested Areas, Part 3, pp. 739-40
(78th Cong., 1st Sess.):

"I don't want any of them [persons of Japanese ancestry] here.
They are a dangerous element. There is no way to determine their
loyalty. The west coast contains too many vital installations essential
to the defense of the country to allow any Japanese on this coast. ...

The danger of the Japanese was, and is now-if they are permitted to
come back-espionage and sabotage. It makes no difference whether
he is an American citizen, he is still a Japanese. American citizenship
does not necessarily determine loyalty .... But we must worry
about the Japanese all the time until he is wiped off the map. Sabo-
tage and espionage will make problems as long as he is allowed in this
area. ... "

3 The Final Report, p. 9, casts a cloud of suspicion over the entire
group by saying that "while it was believed that some were loyal, it
was known that many were not." (Italics added.)
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ment based upon such racial and sociological considera-
tions is not entitled to the great weight ordinarily given
the judgments based upon strictly military considerations.
Especially is this so when every charge relative to race,
religion, culture, geographical location, and legal and eco-
nomic status has been substantially discredited by inde-
pendent studies made by experts in these matters. "

The military necessity which is essential to the validity
of the evacuation order thus resolves itself into a few inti-
mations that certain individuals actively aided the enemy,
from which it is inferred that the entire group of Japanese
Americans could not be trusted to be or remain loyal to the
United States. No one denies, of course, that there were
some disloyal persons of Japanese descent on the Pacific
Coast who did all in their power to aid their ancestral
land. Similar disloyal activities have been engaged in by
many persons of German, Italian and even more pioneer
stock in our country. But to infer that examples of indi-
vidual disloyalty prove group disloyalty and justify dis-
criminatory action against the entire group is to deny that
under our system of law individual guilt is the sole basis
for deprivation of rights. Moreover, this inference, which
is at the very heart of the evacuation orders, has been
used in support of the abhorrent and despicable treatment
of minority groups by the dictatorial tyrannies which this
nation is now pledged to destroy. To give constitutional
sanction to that inference in this case, however well-inten-
tioned may have been the military command on the Pa-
cific Coast, is to adopt one of the cruelest of the rationales
used by our enemies to destroy the dignity of the indi-
vidual and to encourage and open the door to discrimina-
tory actions against other minority groups in the passions
of tomorrow.

1. See notes 4-12, supra.
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